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Clause(s) of Section 97(2)
of CGST [ SGST Act,
2017, under which the

question(s) raised

(1) classification of goods and/or services
ot both
{v) determination of the lability to pay tax

on any poods or services or both

Date of Personal Hearing
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CA Yash Dhadda, Counsel {Authorised
Representative).

CA Rajeev Tiwari

Date of Ruling

01.07.201%
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MNote:

Uneler Section 100 of the RGST Act 2017, an appeal against this ruling
lies before the Appellate Authority for Advance Ruling constitited under section
99 of RGST Act 2017, within a period of 30 days from the date af service af this

arder,

The Issues raised by the applicant is fit to pronounce advance ruling as they fall —

AL
i

fare

under ambit of the Section 97(2)(a) and (). they are as given under : /ff :

2

5
i

&

(a) Classification of any goods or services or both;

g

&
i

q

{e) Determination of the liability to pay lax on any goods or seérvices orl-

both;
Further, the applicant bheing a registered person, GSTIN is
OBAAICR3R19DI1ZE, as per the declaration given by him in Form ARA-01, the
issue raised by the applicant is neither pending for proceedings nor proceedings
were passed by any authority. Based on the above observations, the application

is ‘admitted’ to pronounce advance ruling.

1. SUBMISSION OF THE APPLICANT:

M/s RFE Solar Private Limited is engaged in business of developing power
projects in India. It is undertakes development, design, engineering, supply
installation, testing and commissioning to establish solar power plant at various
states in India.

M/s RFE Solar Private Limited is private limited company under the provisions
of the Companies Act 2013 and iz also registered under the provisions of th;::
C&Inlral Goods and Services Tax Act 2017 read with the provisions of the
Rajasthan State Goods and Services Tax Act 2017 (“Assessee™). It will
undertake itself in executing ‘Engineering Procurement and Commissioning

“EPC* contacts for Solar Power Generation §
- Ystem commonly known as “§
Power Plants”. ? e
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The contract between the assessee and its clients flows in a way wherein firstly
they (assessee) shall agree and enter into *Terms of Engagement’ with each
other defining the scope of work to be execuled by assessze for client, the
commercials for and timelines for EPC work as a whole to be undertaken.
Thereafter in some cases, for the sake of convenicnee and clarity for steps to be
undertaken specific terms are agreed and executed for Procurement and Supply
of Goods and components forming part of solar power plant and for
Installation& Commissioning to be undertaken for the Solar Power Plant as
detailed in contract entered

=

In a nutshell, assessee undertakes following activities for effecting Supply of
Solar Power Plants —

1} Consulting in Procurement of Land on which Solar Power Generation
System shall be installed.

2) Procurement and Supply of components of Solar Power Generation
System (these materials are mostly imported by assessee on the basis of
order received from ils clienls)

3) Installation of Components which have been supplied by the assessee

4) The said installation can be rool’ mounted or land mounted depending
upon the location as pre decided between the parties for establishing

Solar Power Generating System = <
5) Engaging in Censtruction of support civil Tnverter Room I,f’;‘f::*"':_,:\\%lxl
6) Handing over of Solar Power Plant :;,% ﬁ“ﬁ Hfl.§|
h B /

e,

Solar Power Plant has two blocks namely Solar Block und Power Block which
has various components. The essential ingredients of Solar Power Plant and it*s
blocks are PV Modules, Panels, Cables, Module Mounting Structures; Fuse

Connectors, Inventors and Transformers to be installed by assessee on any piece
of land. 2

A solar Power Plant is affixed 1o land or roof (depending upon the nature of the
Solar Power Plant). For the same some civil work is undertaken to affix the
Solar Power Plant for its efficient functioning. However almost all ingredients
of the Solar Power Plant (except some civil work) can be effectively shifted
from one location to another in case it is required to do so. No substantial
damage shall be caused to any of the components of the Solar Power Plant.

Page 3 of 2
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Thus the plant is effectively movable and can be reinstalled on any other picce
of land.

The assessee wants to understand that whether supply under consideration is
Supply of Goods or Supply of Service.

That Section 9 of the CGST Act 2017 which is charging section of Goods &
Services Tax states:

0r1) Subject to pravisions of sub-section (2), there shall be levied a tax called
the central goods and services fax en all intra-State supplies of goods or
services or both, except on the supply of alcoholic liguor for human
consumption, on the value determined wnder section 15 and at such rates, not
exceeding twenty per cent., as may be notified by the Government on ihe
recommendations of the Council and collected in such manner as may be
preseribed and shall be paid by the taxable person,

The term “goods” has been defined under section 2(52} as “goods™ means
every kind of movable property other than money and securities but includes
actionable claim. growing crops, grass and things attached 10 or forming part of

the land which arc agreed to be severed before supply or under a contract of
supply.

The term “services™ has been defined under section 2(102) “services”™ means

anything other than goods, money and securities but includes activities relating
to the use of money or its conversion by cash or by any other mode, from one

form, currency or denomination, to another form, currency or denomination for
which a separate consideration is charged.

Further, section 7(1)(d) of the CGST Act 2017 provides for the activities which

shall be treated as either supply of goods or supply of services in accordance
with Schedule 11 af the Act.

The point no 6 of the Schedule 1 is read as under:

The following composite supplies shall be treated as a supply of services
namely: - (a) works confract as defined in clause (119) of section 2.

The term works contract has been defined under Section 2(119) as

(11%) “works contract” means a contract for building, construction,

Jabrication, completion, erection, installation Tf
| ﬂl'.'d

oul,  Improvement,
o
el sﬁ?\%

o
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maodification, vepair, maintenanee, renovation, clteration ow commuissioning af

any _inmovable property whevein fransfer of properfy i voods (whether as
gonds or in some other form) is involved in the exceution af el contraet.

Since given work exceuted by the assessee includes supply of goods and also
performance ol services hence it can be treated as amilgamation of 2 supplics.,
To decide whether the given amalgamation is composite or mixed supply. there
definitions have to be understood.

As per Section 2{30) eomposite supply is defined as

(30) “composite supply” means a supply made by fexable person o
recipient consisting of two or more faxable supplics af gonds ar services or
hath, ar any combination thereof, which are nuturally bundled and supplicd in
conjunction with each other in the ordinary course of business, ene af which is
a principal supply:

Further principal supply is defined under Section 2(90) as

(O0)  “principal supply” means the supply of goods or services which
constitutes the predominant element of a composite supply aird to which any
ather supply forming part of that conmpaxite supply is ancillary,

The term mixed supply is defined under Section 2(74) as

(74} “mixed supply” means two or more individual supplies of goods or
services, or any combination thereof, made in confunction with each other by a
taxable person for a single price where such supply does not constitute a

composife supply.

On-going through the terms of the terms of the contract and definition of
composite and mixed supply, the given work can be classified as composite
supply only. Since the contract is in relation to solar plant (supply and
installation) they are bundled in ordinary course of business,

To further decide whether the principal supply is of goods or service, the
concept of works contract can be explored first, Works contract in itself is a
composite supply in which construction, fabrication, completion, erection,
installation, fitting out, improvement, modification, repair, maintenance,
renovation, alteration or commissioning ete. are involved along with transfer of
properly in goods,

T
o
& 1)
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\ﬁ\ﬂy Page 5 of 20

Ty

Scanned by CamScanner



However under GST, there is a monumental shift in .m".f'.cm ul".Wnrks E;é:::m;l
which was prevalent under erstwhile VAT and Sm'uju:c l'ax Iﬁ:g]mc. ‘In | t" 5
per definition of works contract service if canstruction, ['ﬂhrlc?l_mn,_ comple n:}_n,
erection,  installation, [tting ot imprnvcnan._ mtl:ldlili::][:lctn, mpmlr.
maintenance, renovation, qlteration or commissioning 18 for . ]mt'lllil‘lri nhr-:
property only, then it will classify as works contract only, Hence it means that
aforesaid activities if they are undertaken for a movable property then it will not
be works contract service.

That the contract between the client and the assessec covers not only supply of
material but extends la erection and commissioning of the plant as WE": T.hﬂt
the pssessee 18 ]’-E.-q_Lli[‘Ed to undertake all the activities neccssary for bﬂglﬂﬂlng
the operations of the Solar Power Plant and then handover the same 10 the
client. Tlowever, the consideration involved in the contract pre-dominantly
consists of the value of material. The value of supply of material is almost 90%.
Hence it can be deduced that under the given supplies, if the supply cannol be
classified as works contract service then the principal supply shall be of goods.

Now whether given supply is a works contract or not is dependent on whether
the solar power plant is a movable or immovable property. The given terms
have not been defined under the Act and hence the reliance needs to be placed
an other laws and judicial precedents.

Under the General Clauses Act 1897 the term immovable property has been
defined under Section 3(26) as "immovable property” shall include land,

benefits to arise out af land, and things attached to the earth, or permanently
fastened to anything attached to the earth.

As per the definition the term permanently fastened or attached to earth can be
ireated as immovable property. Any attachment with carth which is temporary
in nature or can be shifted from parl of earth o0 another without causing
substantial damage to it cannot be treated as immovable property.

Further, on the given issue, CBEC has also clanified in its cireular number
58/1/2002-CX dated 15/1/2002 where in para (¢) it was clarified that

e) If items assembled or erected at site and attached by foundation to earth
cannot be dismantled withowt substantial damage 1o its componenis and thus
cannot be reassembled, then the items would not be considered as moveable

and will, thercfore, not be excisable goods,
|
| . ésd %?\:
|2

%
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In case of Sirpur Paper Mills Ltd. v. Collector — 1998 (97) E.L.T. 3 (8.C.) it

was held by Honble Supreme Court that:

Apart from this finding of fact made by the Tribunal, the point advanced on
behalf of the appellant, that whatever is embedded in earth must he treared ax

immavable property is basically not sound, For example, a factory owner or d
house-holder may purchase a water pump and fix it on a cement base for
operational efficiency and also for security. That will not make the water pump

i item of immovable property. Some of the components of water pump may

even be assembled on site. Thai too will not make any difference to the

principle. The test is whether the paper making machine can be sold in the

market. The Tribunal has found as a fact that it can be sold, fm view of that
finding, we are unable fo uphold the contention of the appellant that the
machine must be treated as a part of the immovable properiy of the company.

Just because a plant and machinery are fixed in the earth for better functioning,

it does not automatically become an immovable property.
Further in case of Municipal Corporation of Greater Bombay &Ors. v.

Indian Oil Corporation Lid. [1991 Suppl. (2) SCC 18], one of the questions
SC Court considered was whether a petrol tank, resting on earth on its own
weighl without being fixed with nuts and bolts, had been erceled permanently

without being shifted from place to place. It was pointed out that the test was
one of permaneney; if the chattel was movable to another place of use in
the same position_or liable to_be dismantled and re-erected at the later
place, if the answer to the former is in the positive it must be a movable

property but if the answer to the latter part is in the positive then it would

be treated a permanently attached to the earth.

It is pertinent to note that Solar Power Plant has two blocks namely Solar Block
and Power Block which has various components. The essential ingredients of
Solar Power Plant and it’s blocks are PV Modules, Panels, Cables, Module
Mounting Structures; Fuse Connectors, Inventors and Transformers to be

installed by assessee on any piece of land.

A solar Power Plant is affixed to land or roof (depending upon the nature of the
Solar Power Plant). For the same some civil work is undertaken to affix the
except some civil work)

Solar Power Plant for its efficient functioning. However it is pertinent to note
that almost all ingredients of the Solar Power Plant (
e
oy
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can be effectively shifted from one location to another in case it is required to
do so. Mo substantial damage shall be caused to any of the components of the
Solar Power Plant. The damage shall be only of some cables and civil structure,

Same does not hold more than even 10% of the total cost of the phnt Thus the
plant is effectively movable and can be reinstalled on any other piece of land.

Thus there is no substantial damage in the movement of solar power plant from
one location to another location. ITence in the view of the assessee the given
composite supply cannot be treated as supply of works contract service since the
properly coming into existence shall not result into immevable property and
will remain a movable property only.

Next point for consideration is if it is supply of goods then what shall be
principal supplies. Tt is important to note that various items from pancls,
batteries, cables, transformer ete are supplied for the solar power plant. Whether

it can he treated as supply of individual items or supply of solar power plant as a
whole remains a question.

In this regard the decision in case of Shree Venkateswara Engg. Corporation

Versus C.C.E., Coimbatore reported in 2016 (335) E.L.T. 62 (Tri. -
Chennai) can be referred.

It was held by Hon'ble CESTAT that Energy device/system (Non-conventional) -
Clearance af in knocked down condition as paris - Exemption Notification No.
6/2002-C.E. - Denial of - Serial No. 16 of List 9 to said notification covering
complete device and not ports during relevant period - HELD © Impugned
device consisting of Agro based fired steam generator meant for producing
energy from waste covered wunder description of non-conventional energy
svslem in Serial No. 16 of Notification No. 62002-C E. which is wide and
comprehensive enough to cover all types of conversion devices - When a
description is wide withowt excluding any specific category of items, denial of
exemption on the basis of descriprion of individual parts rof permissible - All
individual items supplied in knocked down condition contribute to ultimate
product, namely beiler/menerator which cannot be supplied in_one lot -
Following ratio of decision in case of Hemraj Gordhandas {1978 ¢2) E.L.T.
(3500 (5.C.)0L if ffemy cleared in paris have individual identity, it cannoi be
said that product cleared is mof a_device for purpose of generating non-
conventional energy - Appellant eligible for E.xfmp!'.!'{:lﬂ under Notification No.

872002,
/K et c%\

LY
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* The ultimate intention of parties is also to supply the Solar Power Plant and not
the individual components. Hence in view of above precedence and facts of the

case, the given supply should be treated as supply of Solar Power Plant Only.
Further under notification Mo 01/2017-CT (Rate) dated 28.06.2017, at 5.No.
234, under HSN Classification 84, 85 and 94, for description

Following renewable energy devices & pavts for their manufacture

(et Solar Power Generating System

The rate of CGST has heen mentioned as 2.5%. In given case also, it has been

spectfied that intention of parlies was Lo supply solar power plant only, Hence

according to assessee, the correct classification of given supply should be
Chapter 84: Solar Power Generating Systent at the rate of 5%,

2 lssues to be decided:

1} Question 1: Whether contract for Erection, Procurement and Commissioning
of Solar Power Plant shall e classifiable as Supply of Goods or Supply of

Services under the provisions of the Central Goods and Services Tax Act
2017 and Rajasthan State Goods and Services Tax Act 20177

2) Question 2: IF answer to the ahove question is supply of poods, then under
which HSN Classification the said supply of solar power plant would fall

and what shall be the rate of tax on it in accordance with the Notification Mo
01/2017-Central Tax (Rate),dt. 28-06-20177

3} Question 3: If the answer w the question 1 above is supply of service, then
under which HSN Classification the said supply of solar power plant would

classify and what shall be the rate of tax in accordance with the notification
Mo 11/201 7-Central Tax (Rate) ,dt. 28-06-2017

T
Sy

g My
(£ g 8
#  ux gl
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3 Personal Hearing (PH) \\-;M ]

e S
e /
Ty _fp

In the matler personal hearing was given to the appli i
1 : pplicant, Shri Yash
Dhadda . CA & Counsel and Shri Rajeev Tiwari CA (Dealer Firm) whao
appeared for personal hearing on 25.06.2018. During the PH thev submitted g
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written additional statement containing the applicant’s interpretation of law and
facts in respect of the aforesaid questions which was placed on record, They
reiterated the submission alteady made in the application for Advance Ruling
and further requested that the case muay be decided as per the submission mage
eaclier in Advance Ruling Application. '

4. Findings and analysis:
As per copy of contract submitted by the applicant the contractor e Mis RFE

Solar Private Limited has to execute a “Composite EPC Contract™. Afler
going through the written submissions, copy of conlract and other additional
statements following findings and analysis is made:

a) It is a composite EPC contract which has been enlered between
Kushtagi Solar Power Private Limited {owner) and RFE Solar Private
Limited (contractor) on 01.03.2018 for sctting up of Solar Power Plant
where the contracior has to, imter alia. design, enginecr, Procure,
transport, deliver, develop, erect, install, test and commission the
project .

h) The contract is to set up a Solar Power Plant and related interconnection
facilities ( including 110 KV transmission line, 110 Kv pooling
subsiation . main control room and bay extension) and other related
infrastructure for evacuation of power (Evacuation Infrastructure) at
Kushtag village , Karnataka.

¢) Contract includes civil work such as development of site, structure
foundation, Structure for 110kv transmission , building cable trenches,
civil work: relating to invertors and control buildings, store rooms ,
canopies and such other civil structure and related activities as set out in

Scope of work and the Technical Specifications.

d) The intention of the owner and the contractor is not to procure goods of
solar power generating system but o procure a completely functional
solar power plant as a whole wherein applicant undertakes end to end
responsibility of supply of equipments of solar power plant including

Page 10 of 20
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L 1

designing, engineering, supplies, installation to technical specification,
testing and commissioning ol a functional solar power pllnlni as well as
laying of transmission lines for transmission of the electricity pencrated
up to storage or the grid.

¢) In clause 4.26 of the Contract , all risk and liabilitics 11Eﬂr4lil1g in
relation of works (temporary or permanent), and ol all  equipments,
machinery, materials, shall be with contractor until occurrence of the

Final Acceptance.

f} Schedule 2 — Scope of works clearly spells out the terms and condition
of “Composite EPC Contract” where contraglor has to undertake wirks
ol installation, testing and commissioning of Solar Power Plant as per
specific demands of owner. 8o it is not something sold out of shell.

o) There is a single lump sum price for the eatire contract.

h} The applicant has laid claim under notification No 01/2017-CT (Rate)
dated 28.06.2017, at S.No. 234, under HSN Classification 84, 85 and

94, for description

o Following renewable energy devices & parts for their mamgacture
.I-I;-'

d-. -yt "ol
Sl s
- - L
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The rate of CGST has been mentioned as 2.5%. According to assessee, the
correct classification of given supply should be Chapter 84: Solar Power
Generating System at the rate of (2.5%+ 2.5%) 5%.

fc) Solar Power Generaiing System,

As can be seen, the above entry is under the notification describing the Tax
rate on ‘Goods®, If the transaction is supply of poods then the applicable
Schedules would have to be seen but the intent ol parties is always for
supply of Solar Power Generating System as a whale which includes supply,
installation, testing and commissioning and i1 15 not chattel sold as chattel.

i}Applicant has submitted that under GST, there is a monumental shift in
concept of Works Contract which was prevalent under erstwhile VAT
and Service Tax regime. In GST, as per definition of works contract
service if construction, fabrication, completion, ercction, installation,
[itting out, improvement, modification, repair, maintenance, renovation,
alteration or commissioning is for immovable property only, then it
will classify as works contract only. Ilence it means that aforesaid

aclivities if they are undertaken for a movahle property then it will not
be a works contract service,

Page 11 of 20
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1) Applicant has relied upon following judgments in furtherance of their
arguments of solar power plant being movable property and not
immaovable:

i) Sirpur Paper Mills Ltd. v. Collector — 1998 (97) E.L.T. 3 (5.C.)

1) Municipal Corporation of Greater Bombay &Ors. v. Indian
il Corporation Ltd. |[1991 Suppl. (2) SCC 18],

iii)  Shree Venkateswara Engp. Corporation Versus C.CE.,
Coimbatore reported in 2016 (335) E.L.T. 62 (Tri. - Chennai)

iv) CBEC circular number 58/1/2002-CX dated 15/1/2002

v) Board of Revenue, Chepauk, Madras v. K. YVenkataswami
Naidu {(AlR 1955 Mad 620, 1955 Cril..J 1369)

vi)  Commissioner of Central Excise v. Solid and Correct Engg

Works & Ors. (2010 (175) ECR 8 (SC)) = 2010-T101.-25-SC-
CX

Relying on aforesaid judgements and citations the applicant contends that as
the solar plani, once installed is capable of being removed and transferred
from one place to another without substantial damage hence same should
quality as movable property. Hence in view ol above precedence and facts of
the case, the given supply should be treated as supply of Solar Power Plant
Only,

k) As per the terms and conditions laid in EPC Contract the contractor i.e.
the applicant has to undertake activities from enginecring, design, to
procurement of the material and has also to test and commission a
tunctional plant before Final Acceplance . In contracts of such a nature,
the liability of the contractor doesn’ end with the procuring of materials
but 1t extends till the successful testing and commissioning of the
system. The transaction is a “work contract” but it is for us to decide
whether it is a "work contract’ in terms of GST Act. So, we come to the
crux of the issuc, which is as to whether the transaction results into any
immovable property. The term ‘immovable property” has not been
defined under the GST Act. However, there are a plethora of judgments

of the Hon. Supreme Court and the Hon. High Courts which have
helped understand the term ‘imimovable property”,

| ﬁwﬁwﬂﬁ
H o

| g )E]
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In decision of Allzhabad High Court in Official Liquidator v. Sri
Krishna Deo and Ors. [AIR 1959 All. 247], wherein, the Court
held that a machinery fixed to their bases with bolts and nuts
although easily removable are not movable property when they
have been set up with definite object of running an oil mill and not
with intention of being removed after a temporary Use.

In decision of MUS, T.T.G. Industries Ltd., vs Collector of

Central Excise, 2004 (167) ELT 501 (SC) on 7 May, 2004, The
facts of the case are as follows:

The focts of the cose are not in dispute. The sppeliant- Compaany pursuant to the pooeplames
of its tender, entered into an ogreement with bfs SAIL Bhilgi Steel Plaat for design, supply,
supervision of erection and commissianing of four sets af Hydroulic MugguRs and Tap Hole
Drfliing Machines reguirad for biast furnsce Nos.d and & of the Bhilol Steel Plant, For this
purpnse, it imported severs) components and also manufociured some af the companents ot
their foctany in Maroi Malal Mogor, Chennal, These SOMpanents weré transporied to the site
at Bl where the manafacture and commissioning af the afaresoid machines fook place. I
is undisputed that duty wos paid in respect of the compoments monufoctured ot its wr.lr_.s.'?-:lp
in Chennai, but ne duty was poid on manufacture of the aforessid Midduns and Orilieg
fgchines which were erected gngd commissipned on £1e

in thelr regly to the show couse, tne respondents exploned the processes Imvadved, the
monner i which the sauipments were pssembled and erected o5 also e specificationd in
herm+ af voluime and weight. ' wies exploined that the functian af the drifling mochine is ta
drill hole in the bigst furnmce 10 enchle the modten steel ta fiow out of the blast furnace far
collectian in ladies for further proceising. After the molten materiol is token aut of the biast
furnace, the hole in the wall of the furnpoe hes ta be dosed by spraying speciol chey. This
function is performed by the mudgen which & browght to s pagsition and iocked against te
wall far exerting a force af 240 - 300 tons to fil up the fisde I the furnace. The blrst furnace
in which the inpos are foaded is 5 mossive vessed of 1719 m cebic metre copacity and the size
of is puter dismeter is 106 metres, ond the height 31.25 metres. Hat alr ot 1200 degrees
centigrade is fed into the blost furnace af variows levels to meit the row motenols. With ¢
vigw to protect the shel against heot, the blost fumace & ined with refractory brick of ane
metre thickness, Thus, the deitiag machine hos fo dnill o mole throvgh one metre thickness af
the refrociony brick fGmng. The driting moechine as well ai (ke midoun ere srected on &
eavicrete platform described of the cost house flsar wivich = In the nature of o concrete
plrtform arownd the fumocse, The cast howse flear 5 ot o height of 25 feet above the ground
fevel On this platform concrete faundolion Matended for Rausing driting mochine and
muggun afe geected. The concrate foundetion Itself 5 5 feat nigh and it 15 growred 1o earh by
concrete foundotion. The first step 5 o secure the bose piate on the sold cancrete ploiform
by means of faurdation kolls. The base pizts & B0 mm mild sheet of about 5 feet diameter. i1
fe welded ta the columas which are simifor to huge pilars, This febvication activity takes ploce
fn the cost howse ficor at 25 feet abowe grownd level. After welding the columns, the base
plote hos ta be secured to the concrete platform. This (s ochieved by garting up o trofley way
with high beams in on incinad posture se (hat base plote could e moved ta 1he concrete
plotfarm ard secured, The some troley kelps in the movement of wonous cartipaments ba thefr
determined position. The wariows components af the modqun and deling  mechice are
maunied piece by piece on o metal frome, which is welded to the basc plate. The companents
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are stored in @ slore-house away from the blost furmace and ore browght to site and
physically fifted by ¢ crane ond landed an the cost house floar 25 feet high near the concrete
platform where drilling machine and mudgur has te be erected. The weight of the mudgun is
appreximately 19 tons and the weight of the driiling machine opproximately 11 tams. The
volume of the mudgun is 1.5 x 4.5 ¥ I metre ond that of ke drifing maching I x6.5 x 1 metre.

Having regard to the volume end weight of these machines there is nothing like assembling

them at ground fevel and then lifting them to o height of 25 feet for leking to the cosl houwse

flpor and then fo the platform over which it i mounted and erecled. These machings cannot

be iifted in an ossembled condition,

The judicial member noticing these facts ohserved thy i s o physical and engincering
impossibiliey to aszewble mudguns or the deill fap fole wiaehines efvewhere in o fully
avsembled condifion and thercaffer ervel or install the sane at @ height of 25 feel on the cosf
flocy of the Mast furnace, She jownd that even the Adindizatimg Authoriiy conceded the foct
shat the equipmenty have io b asembled! erecied on the base frime profection of the furnuce
She also accepted the subumission weged on behelf of the appellan! that i the mackines are fo
— he romoved fFom the Blase furnace, they keve to be first dlistartled into parts and brought
: %\\ dewn Jo the grosnd omly by weing craer and frolley woays constdering the size, and alse
considering the fact that there iv no space available for moving the mochines in aysembied
condition due fo their vohime and weight, She considersd ihe authorities on e sulbfed aaved
came to the conclusion that erection of niwdiun ond fag kale deiliing muchine results in
evection of immovebis properge She moticed tie judgment of this Court in Narne Thleasmian
Mamfaetrers Pyt Lid, (suproy and alse paticed the fudgment af the Tribwnal fn Cwalior
Revew: Silk Manwfactaring (Weaving) Co. Lid Vs CCES 1993 (63) ELT 121 'l'ﬁ"-f-‘-"'_"ﬁ"-"ﬂ' theil
the fssve of immuveble property wes mever roised before the Supreme Couef in Narne
Tilaman Mawgacturers Put. Lad She found support for hee conclusion in the decivion of this
Court in Municipal Corporation of Greater Bomixey & s Vs, Tha Indian O Corporgiion
Lid (1990) Supp (2) SCC 18 and held thar the twin texts tald dows by fhis Cowrd o
determine wherher assembly’ erectise would result in immovabls praperey or pol were filly
zatisfied in the facls of this case. She conclided -

“The test Jaied dewse by the Supreme Cowt is that i the chated i3 movable to another place as
suck for use, it is movakle bue i it has to be dismemled and reassembled or re-erecied of
anciher place for sueh e, meh chattel wowld be fmmovehle. fn the presemt appeal, oven
acoording o the Anding of the Collector, mudguns and avill fap hole mackines have fo be
dizmantied and disasyemblied fram the cast Toor before being erected or axsemiblied elsewiere
We hive alve arvived af the same corclision independeritly, B para 16 above

Aceordingly applying the et laid down by the Supreme Court we hold that the erection and
dnxtallation of mudgire and deill fap hole machines vemll in immovable propeety. Tn the Tight
nf the patio of the above case law, we fold thar the mudguay and fap hole dreilling maciiines do
nat adwmit of e definivion of gosds and, therefore, eroise duiy is nol (eviable therean™,

The core question that still sunvives for consideralion is whether the processes undertaken by
the apgeient of Bhilal for the erection of mudguns ond drilling machines resulied in the

emergence of goods fevieble fo exclse duty or whether (T resufted in erection of immovable
progerty ond Aot “goods",

The appellant has placed considerable reliance on the principles enunciated and the test laid
down By this Courd in Municipal Covporation of Greater Bombay (supra) lo desermine what i

fremovabie progery. Tn thal case the facts were that the respoadent hod faken or feaze land
enviey Weich it had put up, apart from other structires and buildings, six oif tanks for starage of
petrol and petroleum products. Each fank resied on a foundation of sand having a j:efg.l’r.r' af 2
Jeet & inches with four inches thick azphalt lavers s redain the sond. The sieel plates were

spread on the ayphalt laver and the ok was gt on the steal plates which acted ag bottom i
tha tarks which rested freely on the axphalt laver, There were no bolts arnd nids Jor holding
the tankz an o the foundation. The tanks remained in position by its own weight, each tank
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being abowr 30 feet in height 50 feet in diameter weighing about 40 tons, The tanks were
cantiected with pusp house with pipes for pumping petroleum products info the fank gind
revding thene back fo the pump house. The guestion arore e the comerd of axceriaining the
rateable value of ke siruchures ander the Bombay Mewicipal Corpovation Aok, The High
Court held that the fanks are peithor straciire vor a hutldivg noe land under the Aot While
allowing the appaal this Cosirl pbyerved --

"The tanks, thowgh, are resting on earth on their ows weight withont being fived with mis ond
bolts, they have permanently been pregled withond being shified from place to ploce,
Permancacy s the text. The chare! wherker Fromovalile to anoher place of ase o the sane
position or llable fo be dismantled and re-erecied al the loter place? [Fthe anmwer is pes 1o the
former it meust By o movable property and theveby i must be held they i is not attgched o the
earth. If the snwwer by vey bo the laifer it iy alfsched to the earth If the amower {5 yes ta the
latter it i5 attached to the earth”

Applving the permamency test laid down in the gioresaia decivion, cotnsel for the appedlant
cottended that having regard 1o the facts of this cave whick are mot in digmede, it oot be held
that whar emerged av o resuli of the procexsey wndertaten by the appellunt was an fmmovable
propeviy. [t con not he moved from the place wheve it i erected ax it Jx, and I i beromes
navessary o move d, i has firsd o be dismamtlid and then re-erected @l gnother place. This
Jactual pesition war also accepded by the Adindicaiing Awfnoriny.

The feckmical member, however, held thar the aforesoid decision was of no help for Hhe
appellam inasmmich ax o feading internationad mamdocruring firm bad afferva such machines
jor export to different parts of the world, He further cheerved thal though cn account of their
sizee and weight, it may be necessary fo shifl or (ramert thes I paver jor aesembBly and

o erectlon i fhe site in the steel plan, they muss nevertheless be deemed as imdfrviducd machines
having specialized functions. We ove mot impressaed by this reacaning, because it ignores Tha
evidence brought on record o fo the nature of processes emplayed in the eréction of 1he
maching Bhe manner in which i iy installea ond rendered funetional, and ather ralevant facts
wiich sy feo one to conclude ther whol eserged av o revnll Wy ol werely o maching B
soerething which i fn the mature of being immovable, aod i reguired (o be moved, cakner be
mioved withowt first dismaniling &, and then re-ereciing Bt & some other place, Some of the
oifer decisiony which we shall Rereqifer notice clarify the posiion farshaer.,

In Quality Steel Tubes (P) Lid. Vs Collector of Central Excise. LP 1995 r75) ELT 7 {SC);

the facts were that a fube mill and welding hoad were ervcted and instalied &y the appeflant, a

eneifarctvrer of steel pipes and finhex By purchasing certadn Sema o plant and machinery in

myarkat awd embeciding fiem lo garih and inglalling them fo form a pavt af the tabg mill and
purchasing cerlain comporents from the morkel and asrembling and instolling thew on the
&ite fa form pari of the tnbe mill which was alse covered in the process of welding facilin:

After noticing several decizione of this Cours, the Court olserved that the rwin fests of
expibility of an arficle to duly under the Exgive Aot are that it must be g goods mentioned
aither in the Schedile or wnder Jiem 88 and mwit be markeioble, The word "goods™ applied o
those which can be brought 1o market for being Sowphi amd soled wnd therefore, it implied thay
bt apypdied fo such poods ax are movable, It noticed the decivions of thiv Conrs laying down the
marketalaliny tewts. Thereafior thiv Court observed -

The basle tesi, thergfore, of levying dwly wnder the Act Is two fold. One. thar any article, must
be @ goads and second, that it should be marketable or capable of being brought o market
Goods which are atiached o the carth and thes become immoveabie do not saiisfi the test af
being goods within the maaning of the Act nor it can be said to be capable of Being broughe to
the market for being bought and sold. Therefore, both the tests, ax explained by thiv Conrt,
vere not satigfied in the case of uppellans ax the nbe mill or welding head having been
erected and installed in the premises and embedded io earth they coaved fo he goads within
mednivg of Section 3 aof the Aci™

In Mirtal E.r!,glfrltm'ug _J?!F"ar&.f i Lid Ve CCE § 1996 (88} ELT 622 (8C): this Court was
concerned with the exigibiliny o duty of mono vertical aerystallisers which are used in sugar
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Serctories fo evhoust molazses of sugar. The material on record described the Jfiticiions g
manfactiuring process. A monn vertical orystaliser iz fived an o solid RUC slab having o foad
bearing capacity of abowr 30 tons per sguare meter. It is assembiod ot site i different sectiovns
and consisfs of boitom plaes, lanks, coile, drive frames, suppoess, plates ste. The aforesaid
paris were cleared from the premises of the appeilamts aed i sone vertical crvsialliser was
assembled and erected o site. The process imvotved welding and pas culting, The mons
vertical crystailiser iz o tall siruciure, rather Dke o fower with o Pladforsg gf iz summil, This
Conrt waticed that marketability war a dvcizive test for dwiahifity. §r meon that the poody
were salealle o suitabie for sale, that it to xgy, they showld be capable of being sold 1o
covsistery i the markel, ax ¥ {5 withowt ampthine wore The Court then eefereed o the
decisizn in Qwality Steel Tubes foupral and distinguished tie fudgment in Noese Tl
{rupra) foidivg thet the comremion that the welph bridpey were not poods within the meaning
af the Act was neither raised nov decided in thar cose. After considering the material pleced
o# the record it was held thar the sond versica crpxstelliver Fas fo be assemblad erecied and
alfachad to the carth by a fomdation at the siie o the sigar faciory, 1t iz nef capable of being
sold ax @ s, withouwt anwhing more. This Cowsd, thergfora, concluded thay mons vertical
erystallizers are aod “goods™ within the meaning of the Aot and thergfare, nof axigible o
excise duiy In Triveni Enginesring & faduy Lid, Fa. OCE 2000 (1200 ELT 2730 & question
aroge regarding excivebiliy of frbo olternater, M the facie of thar case, i was eld that
imstalfaiion or erection of furho altsrnafor or o concrete hase specially comtracted on the
tend connol be reated ar a comnion buse and, therefore, @ llows thar Jrstaliodion or
ergction of turba alternator on the platform constructed an the Jand would be immovable
property, oy such i cannel be an excisable poods fulling within the meaning of heading 8302,
in reaching this conclusion this Cowt considered the earlier jedpmenis of thiz Courl in
.l-:l'uné;.‘ipul' {"n;.l.r'p.l;vrarr.:'rrr |;,I__|r Liregler ,I?umbp_].-:, {:?uu!ﬂ_p' Sieel Tilres aod Mitrad .Fnﬂ!ﬂﬂt’ﬂ'ﬂg

‘Works Pur. Lid fsupra) as alzo the earlier judmment of this Cracrt in Siepur PaperMilly iod V.
Colleator of Central Excive, Hydevalad § T998 (97) ELT 3 430 This Cort ohserved -

"There car be ne doubt thas i an areicle @ an immavable properiy, it coneod be fermed as
“excizable poode® for prrposes of the Aor From g combined repding of the dgiinidon aof
immovable provpey’ i Seciion 3 of the Trawsfer of Property Ac, Section 3 (25 of
e Gomeral Clopres Act, i Iv ewidertt that in an inemevalde properry there = acither mebilin
mar prarketahiliy oy wederstood (n the Eaxcive Laow. Whether an article 5 permavently
fartened fo amathing aiached o the earth reguire determinedion of Bolh the Duentions az well

ar the festem of faxfiening o m-rﬁér:g atiached to He darrh, And thiv kar (o be avcestained
S the facss and circnmsiances of each cane”

feowiey adse Jredd that the decision of (i Coart be Blrpur Paper Mills Lid must be vieved
1ha ]'Jghf qﬁ.r.lre ﬁ.rm'fngy reeorded .r:lj.-' fag CEGAT therein, thal the whnlie purpne hehind
atfackim the machine o g codcrdle Base was o prevess wobbling of e mechine and fo
FEcuTe maximwm aperationa efficiency el alve safEie faoview of those findings it was not
possible fo Fold il the machinery assembled and erected by the appellan ol itz faclory site
Wty fsmovahile prapery ay something aitached To-earth ke o building or a iree.

Keeping in view the principles luid dowe in fhe fudpmeniy noticed above, and kaving regard
o Fhed fouls of this coze we have wo doubd in our mind thot the mudiuns and the drilling
machines arecred at site by the appellant on a specially made concrete plagform ot a level of
25 feet above the grownd on o base plate secured fo the comerete platfoem, brought imlo
eximence md grcivalbile gaods but immovable property which conld ket be shified without first
dismanitling it and then re-erecting It of another vite, We hoave earlier noticed the processes
imvoived and the marrer in which the equipmenis were avvembled and erected We have also
noticed the volume of the machines concerned and their weight Taking ol these facts into
cenmsideration and havieg regard fo the natira of sructure erected for basing fuse mochines,
we are satisfied that the judicial member of the CEGAT was vight in reaching the conclusion
that what witimately emerged ax o reswlt of provesses ndertaken and erections done cannat
be dexcribed as "goods™ within the meuning of the Excice Act and exigible to excise dulv. We
find congiderable similarity of facts of the case in hand and the fucis in Mistal Engineering
amd Cuaiity Steel Tubes (supra) and the principles underiving those decivions must apply 1o
the facts of the case in hand It cannot be disputed that such drilling machines cnd mudgnms
are nal squipments wihich ere usually shifted from one place to arother, mor it is procicable
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to shift fhem frecmendly, Coomee! for the appelln suboritied before ur that once they ave
erected abil awembled they continme 1o apeewte from witere they are positfoned il sl tioe
a8 They ere worg ot or dizcordvd, According o i ther really beooue o comparess of e
plantt el machinery Becouse withont their old o Maxt fienece cowend sperate, I it mof
Rgceenry fr v o expie enry opivniond a8 o wlethier the wresleser and e deillionge mecliines
are Feen i) a component ol te plans and prcfuvieey of tie steed pled, bt s sre serisfivd dvar
fving regard to dhe monper fm which Bese mochises o evseind and Sasndled spon eonceele
EIFICIEE, r.fu'.’} alr Hof aswver e dieer n}:u.'.r.-.lr |!|Ir uE!.'.e.i:h.“ auidifar i ey of ifre Porap i
the Eroive dor

Thus, it can be seen that the Hon. Supreme Cowrt while holding the
‘machines as immovable property tock into account facts such that the
machines could not be shifted without first dismantling it and then re-
erecting it as another site. It was alse sought 1o distinguish as to how a
conerete base meant just to prevent wobbling of the machine would nol
place the machine in the calegory of ‘immovable property” s something
attached to the carth,

5. Inlight of above judgements and scope of work it is observed:

1} That the Solar Power Plant is a big project and has a permanent location as
it is meant for onward sale of power to the consumer, Such plant would

therefore have an inherent element of permanency.

2) The output of the project i.¢. power, would be available to an identifiable
segment of consumer, Thus this output supply would invalve an element of
permanency for which it would not be possible and prudent to shift base
from time to time or locate the plant elsewhere at frequent intervals,

3) The Solar Power Plant cannot be shifted to any other place without
dismantling the same. Further it is a tailor made system which cannot be
sold as it is to the other person.

4) Solar Power Plant includes civil wark such as development of site, structure
foundation,  Structure for 110ky transmission , building cable trenches,
civil work relating to invertors and control buildings, store rooms | canopies
and such other civil structure and related activities as sel out in Scope of

work and the Technical Specifications. Civil structure cannot be dismantled

and moved.
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5) Schedule 11 of Scope of work of Composite EPC Contract , clearly states

’ that the * design and engineering of the project should be such that it is

consistent with a design life of at least 25 years from the COD (

commissioning date) ." The applicant has himself agreed to be bound by

this clause which reflects permanency of the instant Solar Power Plant,

Contract between an EPC contractor and the counter-party is entered into

on the premise that the plant would continue to be situated at the place of
construction.

6) Case laws citied by applicant have to be understood in terms of the facts as
available therein. As in the case of M/S Solid and Correct Engineering
Works (cited Supra) the plant was not intended to be permanent and was 1o
be shifted after completion of road repair and Construction work hence it

was regarded as moveable, But in the instant case the solar power plant has

an element of permanency.
7) An Overview of all makes us observe that the impugned transaction for EPC

Contract for the Solar Power Plant which includes engineering, design,
procurement, supply. development, testing and commissioning is a “works

contract” in terms of clanse (119) of section 2 ol the GST Act.

8) Since the impugned transaction for EPC Contract for the Solar Power Plant
is a works contract under section 2(119) as supply of services hence question
of principal supply does not arise and so GST tax rate of Solar power
Generating System under notification No 01/2017-CT (Rate) dated
28.06.2017, at §. No. 234, under HSN Classification 84, 85 and 94 18 not

N

applicable,

b =H-A T
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Based on above facts along with provisions of law, the ruling is as
follows:

RULING

1. As per the statement of facts submitted by the applicant, the scope of
work in respect of “Tumkey EPC Contract™ includes civil works,
procurement of goods and erection and commissioning, Accordingly,
“Turnkey EPC Contract” are nol getting covered under supply of
‘Solar Power Generating System’ under Entry 234 of Schedule | of the
Notification no. 1/2017 - Integrated Tax (Rate), Entry 234 of
Schedule 1 of the Notification no. 1/2017 — Central Tax (Rate) both
dated 28 June, 2017 and Entry 234 of Schedule | of the Notification
no 1/2017 — State Tax (Rate) dated 29 June, 2017. EPC Contract for
Solar Power plant comes under the purview of Works Conlract as per
Section 2(119) of GS5T Act.

7. The contract for Erection, Procurement and Commissioning of Solar
Power Plant falls under the ambit * Works Contract Services” { SAC
9954 ) of Notification no. | 1/2017 Central Tax (Rate) dated 28 June,
7017 and attracts 18% rate of tax under 1GST Act, or 9% each under
the CGST and SGST Acts, aggregating to 18%.

..-ﬁ_-:H_--
M Fed v
(NITIN WAPA) 3\ dn )R (SUDHIR SHARMA)
Member s Member
Central Tax g State Tax
SPEED-POST

M/S REE SOLAR PRIVATE LIMITED,
D-43, JANPATH, SHYAM NAGAR,
JAIPUR, RAJASTHAN- 302019
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2. The Commissioner of SGST & Commercial Taxes Rajasthan & ]"u?ﬂrr!hm',
Appellate Authority for Advance Ruling, Kar Bhawan,Bhawani Singh
Road, Ambedkar Circle, C-Scheme, Jaipur-302005
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4. Deputy Commissioner, GST Division —( Jaipur,
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